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“The Court will not inquire into the legality of acts done by a foreign
government against its own subjects in respect of property situate in
its own territory”.

117.  In Buttes Gas Lord Wilberforce regarded these cases as being “concerned with the
applicability of foreign municipal legislation within its own territory, and with the
examinability of such legislation™ (at 931B).

118.  The House of Lords considered the Act of State principle in Williams and Humbert
Ltd. That case was concerned with actions brought by companies which had been
compulsorily acquired by the Spanish government against, inter alia, former
shareholders who were alleged to have misappropriated millions of dollars while in
control of the companies. The former shareholders defended, including on the basis
that the expropriatory decrees by which the compulsory acquisition was achieved
were discriminatory, specifically aimed at the family of the former shareholders, had
been passed with the aim and intention of oppréssing the former shareholders and
should not be recognised or enforced in England. Having referred to Luther v Sagor
and Princess Paley, Lord Templeman said at 431:

“These authorities illustrate the principle that an English court will recognise
the compulsory acquisition law of a foreign state and will recognise the
change of title to property which has come under the control of the foreign
state and will recognise the consequences of that change of title. The English
court will decline to consider the merits of compulsory acquisition. In their
pleadings the appellants seek to attack the motives of the Spanish legislators to
allege oppression on the part of the Spanish Government and to question the
good faith of the Spanish administration in connection with the enactment,
terms and implementation of the law of 29" June 1983. No English judge
could properly entertain such an attack launched on a friendly state.”

119.  In Kuwait Airways Corpn v Iragi Airways Co (Nos 4 & 5) [2002] 2 AC 883 Lord
Hope described the “general effect” of the Act of State principle in the following
terms at [135]:

“It applies to the legislation or other governmental acts of a recognised foreign
state or government within its own territory. The English courts will not
adjudicate upon, or call into question, any such acts. They may be pleaded and
relied upon by way of defence in this jurisdiction without being subjected to
that kind of judicial scrutiny ”.

120.  Rosneft relied on the generalised statements made in these cases as supporting a broad
application of the Act of State principle. It stressed phrases such as “sit in judgment”
upon; “we cannot inquire into it”; “cannot be questioned”; “would not enquire” into;
“behind which our courts will not go™; will not “call into question™. It submitted that
any inquiry into the lawfulness of the act of a state was barred under the doctrine and
that there is no distinction between issues of legality and validity. It also submitted
that the definition of what constitutes an Act of State is broad. It covers
administrative and executive acts of the state, any act done on the instructions of the
executive and may include court decisions.
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121. It is, however, to be noted that Lord Wilberforce pointed out in Buttes Gas that
general phrases such as those used in some of the cases “are not to be used without
circumspection: the nature of the judgment, or inquiry or entertainment must be
carefully analysed” (933B). Further, on Rosneft’s case the Act of State principle is of
very wide application. As Yukos Capital submitted, it would effectively mean that an
English court could not inquire into an act of a foreign- government committed in its
territory, for any purpose whatsoever, if that involved any suggestion that the act
might be unlawful by the local law or might have been wrongfully procured.

122.  Yukos Capital, on the other hand, submitted that the “pure” Act of State principle is a
narrow one. It only prevents a court determining the validity or applicability of
legislation or executive acts of a sovereign within its own jurisdiction. In this
connection Yukos Capital relied upon the general statement of the principle set out by
Lord Phillips In R v Bow Street Metropolitan Stipendiary Magistrate ex p. Pinochet
Ugarz‘e (No. 3) [2000] 1 AC 147 at 286:

. it is contrary to international law for one state to aq‘;udzcare
upon the internal affairs of another state... Where a state is not
directly or indirectly impleaded in the litigation, so that no
issue of state immunity as such arises, the English and
American courts have none the less, as a matter of judicial
restraint, held themselves not competent to entertain litigation
that turns on the validity of the public acts of a foreign state,
applying what has become known as the act of state doctrine
(emphasis added).

123. It also relied upon a number of statements in the English case law which describes the
principle as relating to the “validity™ of sovereign acts, such as: Luther v Sagor at 548
per Warrington LJ (“...validity of the acts of an independent sovereign government...
cannot be questioned...”); Princess Paley Olga v Weisz (“... that this was an act of
State into the validity of which this Court would not enquire... ”); Nissan v Attorney-
General [1970] AC 179 at 237G-H; The Playa Larga [1983] 2 Lloyd’s Rep. 171 at
194; Dubai Bank Ltd v Galadari (Morritt J, unreported, 20 June 1990) (*... the court
cannot enquire into the validity of acts done in a sovereign capacity ”); A Ltd v B Bank
[1997] 1 LL.Pr 586 (“the principle established in the judgments of the courts in
England is limited to the proposition that the courts of England will not adjudicate
upon the validity of acts done abroad by virtue of foreign sovereign authority”) and
JSC BTA Bank v Ablyazov [2011] EWHC 202 (Comm) at [37] and [55.1] (“the act of
state doctrine prevents the court from enquiring into the validity of a jforeign
sovereign act... ") [all emphasis added].

124. It submitted that the principle only applies where the validity of the act done in a
sovereign capacity has to be adjudicated upon. Validity in this context connotes
determining that the act is of no legal validity or effect. Adjudication in this context
means that it is an issue which the court has to decide — the case must “turn on” the
issue in the sense that it cannot be decided without the court reaching a determination
upon 1t.

125.  Strong support for Yukos Capital’s contentions is to be found in the United States
Supreme Court case of Kirkpatrick v Environmental Tectonics Corporation Intl 493
US 400, 110 Sup Ct. Rptr 701 (1990) which has been applied in two Court of Appeal
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decisions. In the Kirkpatrick case the Supreme Court was considering a claim for
damages by a company against a competitor because the competitor had been
awarded a contract by bribing Nigerian state officials. The competitor sought to
dismiss the claim by virtue of the Act of State principle. At first instance, the claim
was dismissed on the basis that, to succeed, the court would necessarily have to
conclude that the Nigerian government had accepted, and been influenced by, bribes.
The Court of Appeal reversed that decision. The Supreme Court agreed with the
Court of Appeal and held that the Act of State principle did not apply. Scalia J,
delivering the opinion of the Court, held that:

“Act of state issues only arise where a court must decide — that is the outcome
of the case turns upon — the effect of official action by a foreign sovereign.
When that question is not in issue, neither is the act of state doctrine”.

126.  The Supreme Court stated that the “factual predicate” for the application of the Act of
State principle was the court being required “to declare invalid and thus
ineffective. . .the official act of a foreign sovereign”.

127.  The Petitioners in the case had argued that the facts necessary to establish the claim
(bribery of Nigerian government officials) would also establish that the contract was
unlawful and invalid under Nigerian law. The Court observed that even if that were
so the Act of State principle was not engaged:

“Regardless of what the court's factual findings may suggest as to the legality
of the Nigerian contract, its legality is simply not a question to be decided in
the present suit, and there is thus no occasion to apply the rule of decision that
the act of state doctrine requires. Cf. Sharon v Time, In., 599 F.Supp. 538 , l
546 (SDNY 1984) (“The issue in this litigation is not whether [the alleged]

acts are valid, but whether they occurred”).”.

128.  The Court concluded as follows:

“The short of the matter is this: Courts in the United States
have the power, and ordinarily the obligation, to decide cases
and controversies properly presented to them. The act of state
doctrine does not establish an exception for cases and
controversies that may embarrass foreign governments, but
merely requires that, in the process of deciding, the acts of
foreign sovereigns taken within their own jurisdictions shall be
deemed valid.”

129.  That concluding passage was cited and applied by the Court of Appeal in 4 Litd v B
Bank. Leggatt L] described it at [14] as having “conclusively summarised the
matter”. Morritt LY described it at [31] as being “particularly apposite” to the case.
Both applied it and ruled that the Act of State principle did not apply in the case
before them because the court was not being asked to adjudicate upon the validity of
any sovereign act of the state.

130.  The Court of Appeal in Berezovsky, at [95], stated that the Court in A Ltd v B Bank
had “applied Kirkpatrick” “as part of its ratio” and accepted that it was consequently
“bound by authority to say that the act of state doctrine only applies to challenges to
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the validity of the act of state relied upon, unless there is subsequent higher authority
to a different effect”.

131. It follows that I am equally bound to hold that “the act of state doctrine only applies
to challenges to the validity of the act of state relied upon.” In any event, I consider
that that approach is consistent with principle. An English court is (in the ordinary
case) competent neither to conduct judicial review proceedings in respect of a foreign
territory nor to sit as if an international court assessing compliance with international
law. So, if a foreign state has expropriated property within its jurisdiction, the
English court must (ordinarily) accept that title has passed — whatever the motivation
for, or legality of, the foreign act. However, if the validity of the act of the foreign
state is not an issue that has to be determined then the act of state principle is not
engaged. The principle should not be treated as generally preventing any enquiry
into, or criticism of, the behaviour of a foreign state or of its organs where it is
relevant to some issue which the court must decide: that is for the English court to
deny itself the ability to consider evidence (which is ex hypothesi relevant) without
good reason.

132.  Rosneft submitted that, contrary to what was expressly stated by the Court of Appeal
in Berezovsky, at [95], the Court of Appeal in 4 Ltd v B Bank had not applied
Kirkpatrick “as part of its ratio”; alternatively, if it did, it was per incuriam. 1 reject
those arguments. This was part of the ratio in A Ltd v B Bank, as authoritatively
stated by the Court of Appeal in Berezovsky. Further, there is no foundation for the
submission that 4 Ltd v B Bank was somehow decided per incuriam. In particular,
the judgment expressly refers to the Buttes Gas case which sets out the English law
authorities in considerable detail.

133. Rosneft also stressed the note of caution marked by Longmore LJ in the following
passage in Berezovsky at [96]:

“Nevertheless some caution may be appropriate. Lord Hope has, subsequently
to A Ltd, in Kuwait Airways reiterated the traditional English law formulation
that the court will not “adjudicate upon or call into question” acts of a foreign
state within its own territory. If it were an essential part of an English litigant's
case that an act of a foreign state was “wrongful” whether by its own law or by
international law, and if that was disputed by the other side, it could well be
said that that argument (and any decision upon it) was indeed “adjudicating
upon or calling into question™ that act, even if it was not specifically alleged
that the act was “invalid”, It is worth remarking that Dicey, Morris & Collins,
Conflict of Laws, 14th ed (2006) para 5-045 cites Kirkpatrick without any
endorsement and does not even refer to it in the Table of Cases.”

134. However, that comment does not alter the fact that the Court of Appeal held that it
was bound to hold that “the act of state doctrine only applies to challenges to the
validity of the act of state relied upon™ and that I am equally so bound. In any event, I
consider that it is important that the limits of the Act of State principle are defined
with reasonable clarity. Limiting it to necessary challenges to the validity of an act
does so. Extending it to cases where such validity is merely called into question, or to
wider issues of legality or wrongfulness, makes it of a potentially broad and uncertain
application. In this connection it is worth noting that the Act of State principle is a
common law doctrine and does not exist in civil law. Further, in a number of cases
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where it has been applied the same result can be reached through the application of
the ordinary rules of conflicts of laws — Dicey, Morris and Collins at para. 5-045.

135.  Iaccordingly hold that the “pure™ Act of State principle only applies to challenges to |
the validity of the act of state relied upon. I further hold that guidance as to what this |
requires is to be found in the Kirkpatrick case, as the Court of Appeal has held. I
further hold, in line with that guidance, that as a general rule “validity” in this context
means determining that the act is of no legal validity or effect and that “challenges” to
such validity means that it is an issue which the court must decide in order to reach its
decision in the case before it.

Exceptions to the Act of State principle

136.  In Kuwait Airways, the House of Lords refused to give effect to an expropriatory
decree made by Iraq as part of its invasion of Kuwait. Lord Nicholls held that there
was a relevant exception to the Act of State principle (at [16] and [18]):

“... blind adherence to foreign law can never be required of an
English court. Exceptionally and rarely, a provision of foreign
law will be disregarded when it would lead to a result wholly
alien to fundamental requirements of justice as administered by
an English court. A result of this character would not be
acceptable to an English court. In the conventional
phraseology, such a result would be contrary to public policy.
Then the court will decline to enforce or recognise the foreign
decree to whatever extent is required in the circumstances. ..

Despite its lack of precision, this exception to the normal rule is
well established in English law. This imprecision, even
vagueness, does not invalidate the principle. Indeed, a similar
principle is a common feature of all systems of conflicts of
laws ... When deciding an issue by reference to foreign law,
the courts of this country must have a residual power, to be
exercised exceptionally and with the greatest circumspection, to
disregard a provision in the foreign law when to do otherwise
would affront basic principles of justice and fairness which the
courts seek to apply in the administration of justice in this
country. Gross infringements of human rights are one instance,
and an important instance, of such a provision. But the
principle cannot be confined to one particular category of
unacceptable laws. That would be neither sensible nor logical.
Laws may be fundamentally unacceptable for reasons other
than human rights violations.”

137. The relevant cases were considered by Teare J in BTA Bank. They include
Oppenheimer v Cattermole [1976] AC 249, R v Secretary of State for Foreign and
Commonwealth Affairs ex p. Abbasi [2003] UKHRR 76 and Jones v Ministry of
Interior of Saudi Arabia [2005] QB 699.

138.  His conclusion, which I respectfully accept and follow, was that (at [69]):
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“where there has been a flagrant breach of international law or of human rights
the court can in appropriate circumstances consider those breaches as an
exception to the act of state doctrine”.

139.  Relevant considerations in applying this exception include the clarity of the breach,
the gravity of the breach and whether manageable standards exist to determine the
allegation — see Kuwait Airways; Abbasi.

140. Whether the country in question is a party to the European Convention on Human
Rights may also be relevant. The Court of Appeal in Berezovsky recognised, at [99],
that there “may be some room for development of the law " in such circumstances. In
this connection it is to be noted that in Government of USA v Montgomery (No. 2)
[2004] 1 WLR 2241, the House of Lords accepted as correct the principle that where
there has been a flagrant breach of article 6 “a contracting state may incur
responsibility by reason of assisting in the enforcement of a foreign judgment,
originating from a contracting or a non-contracting state, which has been obtained in
conditions which constitute a breach of article 6.

The judicial abstention principle

141. The basis of this principle of non-justiciability is that, in the case of certain issues
involving the acts of foreign sovereigns, either within or outside its territory, the
“court has no measurable standard of adjudication or is in a judicial no-man’s land” -
see Berezovsky, at [100].

142.  As stated by the Court of Appeal in that case - “a court will not engage in assessing
or determining issues which call into question acts of a foreign sovereign, either
within or outside its territory, if there are no measurable standards by which such
assessment or determination can be made” - at [87].

143.  Whilst the judicial abstention principle may overlap with the “pure” Act of State
principle it does not reflect, as does the Act of State principle, an obligation to refuse
to consider issues, but reflects rather a limitation “... inherent in the very nature of the
judicial process...” Buttes Gas (at 932). It reflects “... what issues are capable, and
what are incapable, of judicial determination” — Buttes Gas (at 936). It is, therefore, a
principle which turns more on whether the English court can resolve the question,
than whether it should do so.

144,  The judicial abstention principle was the basis for the decision in Buttes Gas itself, as
the Court of Appeal pointed out in Berezovsky. That was a case which turned upon a
dispute between four sovereign states as to their territorial boundaries under
international law, and required the Court to determine (i) which state had sovereignty
of certain waters in 1969; and (ii) whether another state had exercised sovereignty
unlawfully, in breach of international law. Lord Wilberforce (at 938) found that the
issues were:

... not issues upon which a municipal court can pass... [T]here
are... no judicial or manageable standards by which to judge
these issues, or to adopt another phrase (from a passage not
quoted), the court would be in a judicial no-man's land: the
court would be asked to review transactions in which four
sovereign states were involved, which they had brought to a
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precarious settlement, after diplomacy and the use of force, and
to say that at least part of these were "unlawful" under
international law,

145.  The principle therefore raises the question whether the issue is one on which the
English court is competent — by reference to judicial and manageable standards — to
resolve. As Brooke LJ recognised in Kuwait Airways (CA) (at [319]), it is not easy to
generalise about which acts engage the judicial abstention principle. However, it is
likely to cover “disputes involving sovereign authority which can only be resolved on
a state to state level” [ibid] and sensitive issues of diplomacy and controversial issues
of international law would be examples.

The political embarrassment principle

146.  An English court may refuse to adjudicate an issue that would cause embarrassment
to the United Kingdom’s foreign relations (Buttes Gas, Berezovsky, KNIC).
However, this usually requires a certificate or indication to that effect from the
Foreign and Commonwealth Office.

147.  In KNIC, the Court of Appeal reversed Field J, who had ruled that an allegation that
the North Korean state had “fraudulently procured” a North Korean judgment as part
of a criminal scheme to generate foreign currency was non-justiciable. Field J had
held that the allegation “has an obvious potential for embarrassing the foreign
relations between Her Majesty’s Government and the Government of N Korea”. The
Court of Appeal, however, held that the judge should not have ruled the allegations
non-justiciable “without some indication from the Foreign and Commonwealth Office
that some embarrassment might be caused to the diplomatic relations between the
United Kingdom and North Korea if the court did adjudicate on the same” (at [28]).

148.  In Berezovsky, the Court of Appeal held that the English courts may stay or strike out
proceedings “if there is a reason to suppose (usually as a result of a communication
from the Foreign Office) that an investigation info the facts of a foreign state would
embarrass the government™ (at [100]). It observed that: “no doubt there is an area
where the English courts and the English executive should speak with a single voice
but in such cases it has to be the executive which speaks first” (at [101]).

The Yukos FSA case

149.  The case of R (Yukos Oil Company) v FSA [2006] EWHC 2044 (Admin) arose out of
the decisions (or proposed decisions) of the Financial Services Authority (“the FSA™)
and the London Stock Exchange (“the LSE”) (i) to approve the prospectus submitted
by OJSC Rosneftegaz (“Rosneftegaz™) and Rosneft regarding the proposed listing and
offering of ordinary shares in Rosneft in the form of Global Depositary Receipts
(“Rosneft GDRs™), (ii) to approve the application for admission of Rosneft GDRs to
the official list, and (iii) to admit Rosneft GDRs to trading on the LSE’s International
Order Book. Yukos Oil Company (“Yukos™) and Stichting Administratiekantoor
Yukos International (“Stichting Yukos™) applied for permission for judicial review of
those decisions.

150.  In the course of the decision making processes of the FSA and the LSE, Yukos and
Stichting Yukos made submissions and representations as to why the decisions set out
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above should not be made. Those submissions and representations are similar to those
advanced by Yukos Capital in the present case. Charles J summarised the position at
the start of his judgment as follows:

"5.  In 2003, Yukos had a wholly owned subsidiary, referred to as YNG, which
owned assets of considerable value. As has been well publicised in this country
and a number of other countries, the claimants [Yukos and the Stichting] maintain
that dishonestly, unlawfully, and in a manner which constituted a fraud on the
shareholders of Yukos, YNG was (a) expropriated from Yukos and (b) acquired
by Rosneft. Rosneft dispute this. So YNG, and thus its assets, which were once
owned by Yukos, now form a significant element of the value placed on Rosneft
for the purposes of the proposed IPO. Unsurprisingly, in the context of these
proceedings and more generally the events in Russia which resulted in YNG being
acquired by Rosneft, are described differently by the claimants on the one hand,
and Rosneft on the other.

6. In the skeleton argument put in on behalf of Rosneft, the claimants’
assertions of dishonest expropriation are described as a conspiracy theory. The
three main elements of the expropriation allegation or conspiracy theory are, in
my view, accurately summarised in a very truncated form in paragraph 9 of the
skeleton argument of Rosneft which reads as follows, with some omissions:

“There are three-main elements. First, it is alleged that a series of
arbitrary purported tax assessments were issued against Yukos by the
Russian tax authorities and that Yukos’s assets were then frozen by the
Russian court preventing it from paying those tax assessments.
Secondly, complaint is made about the conduct of the bailiff appointed
by the Russian court and of the court itself in enforcing the tax
liabilities. Thirdly, Yukos complains about the auction of its shares in
YNG in respect of which it alleges that there are reasonable grounds to
suspect, if not more, that there was a concerted plan to deprive Yukos
of its interest in YNG by unlawful means”,

7. On the claimants’ case that plan involved the participation of officers of the
Russian state and of the Russian courts.

8.  The allegations are, therefore, extremely serious ones and at their heart are
allegations against various parts or emanations of the Russian Federation,
including its courts.”

151. Rosneft submitted to the FSA that it should not take Yukos’ submissions and
representations into account in reaching its decisions on the basis that the doctrine of
Act of State and/or the Buttes Gas principle of non-justiciability precluded it from
doing so. The FSA received advice from Michael Brindle QC to that effect (i.e. that it
was clear that the Act of State doctrine/Buttes Gas principle of non-justiciability
applied to the matters which were the subject of Yukos' submissions and
representations). The FSA accepted that advice.

152.  Charles J heard Yukos” and Stichting Yukos® application for permission for judicial
review at an oral hearing, following directions for the filing and service of evidence
and written arguments, including by Rosneft. As set out at paragraph 40, Charles J
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had to consider whether Yukos' application raised a sufficiently arguable case to
warrant permission being given for a full hearing.

153.  In deciding whether or not to grant permission for judicial review, Charles J
proceeded on the basis that (i) the underlying issue on arguability was whether the
advice tendered to and accepted by the FSA (and the LSE) as to the position as to Act
of State, and that that position was clear, was correct or incorrect as a matter of
English law, and (ii) he could, and should, decide whether or not the advice given to,
and the views taken by the FSA, the LSE and Rosneft, were correct, and clearly
correct, at the permission stage of the judicial review proceedings.

154. Charles J concluded that the advice was correct and that the Act of State doctrine
clearly did apply to Yukos’ submissions and representations. He said:

“84. It was pointed out to me, and in my judgment correctly, that what this
case does come close to is cases in which the principle has in fact been applied.
Indeed, in the earlier cases, the same country, in broad terms — and I say “broad
terms”, in the sense that Russia is included in the title of the country — was
involved. A point is made that those cases might have been differently decided
if decided today because of the existence and effect of the ECHR. To my mind
that does not alter the position as to the nature and extent of, or the application
of the relevant principle.

85. After citation of authority, both from textbook and the authorities
themselves — and those citations obviously included citations from Dicey v
Morris; Luther v Sagor [1991] 3 QB 523-548; the Central Leather case, as cited
in Buttes Gas; and of course Buttes Gas itself, that is Buttes Gas Oil Company v
Hammer [1982] AC 888.

86. Mr Howard...referred me to Williams and Humbert v W&H Trade
Marks (Jersey) [1986] AC 368 where Lord Templeman said this, and he refers
back to the earlier authorities:

“These authorities illustrate the principle that an English court will
recognise the compulsory acquisition law of a foreign state and will
recognise the change of title to property which has come under the
control of the foreign state and will recognise the consequences of that
change of title. The English court will decline to consider the merits of
compulsory acquisition. In their pleadings the appellants seek to attack
the motives of the Spanish legislators to allege oppression on the part
of the Spanish Government and to question the good faith of the
Spanish administration in connection with the enactment, terms and
implementation of the law of 29" June 1983. No English judge could
properly entertain such an attack launched on a friendly state.”

87. This is a clear exposition of the principle. It has to be read with the
acknowledgment that there have been circumstances when it has not been
applied. However, it seems to me, on the present state of the authorities, that a
first instance judge, having regard to the authority binding upon him on her,
would necessarily reach the conclusion that the Act of State [doctrine] does apply
to the situation under attack in this case.
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In my judgment, on the law as it stands at present, notwithstanding the
submissions persuasively advanced on behalf of the claimants, that there is room
for development in that law, that the answer is clear and it is that the Act of State
doctrine does apply. The range of arguments advanced in the claim form and
orally...do not, in my judgment, indicate that the FSA erred in law on this point.”

155. Rosneft submitted that Charles I's decision meant that adjudication of the very
allegations on which Yukos Capital relies in these proceedings has already been held
by the English court to be precluded by the Act of State principle, that the court
should similarly so conclude in this case and indeed that to do otherwise would
involve an abuse of process.

156. Yukos Capital, however, submitted that the case deals with a completely different
situation. The relevant allegation being made in the judicial review proceedings was
that the listing on the LSE should not be allowed to proceed because of the existence
of criminal activity and because the listing involved laundering the proceeds of crime
contrary to the Proceeds of Crime Act 2002. That necessarily required the court to
determine the validity of the acts of the Russian Federation: if the assets of Yukos
have been validly transferred by the exercise of sovereign authority, they could not be
the proceeds of a criminal act. The allegations required a finding that acts of the
Russian government within Russia were invalid so as to lead to a finding of
criminality.

157. It was therefore an example of the application of the “pure” Act of State principle.
Charles J relied on Williams & Humbert, which was a case which recognised that the
English courts would recognise the validity of decrees made under foreign
compulsory acquisition laws without enquiring into the merits or motivation of the
acquisition. That is a statement of the “pure” Act of State principle. The application
of that principle to a claim in which Yukos sought to have foreign executive acts
treated as invalid so that the transfer of title could be treated as a criminal act was a
conventional application of that principle,

158.  Yukos Capital further submitted that this reading is supported by the reasoning of Sir
Anthony Colman in Berezovsky v Abramovich [2010] EWHC 647 (Comm).

159.  Sir Anthony summarised the Yukos FSA decision as follows at [97]:

“....In that case it was contended that the FSA should be judicially reviewed
substantially on the grounds that in the course of its decision-taking as to listing
on the LSE it had failed to take into account evidence that the company to be
listed had acquired its assets from property and funds wrongfully expropriated by
the Russian state, It was held that the FSA was entitled to have regard to advice it
had received that the Act of State doctrine precluded investigation of or reliance
on that allegation.... )

98....in the Yukos Case it was an essential part of the claimant's case that
corporate assets had in truth been wrongfully expropriated.”

160.  He distinguished the Yukos FSA decision from the case before him in a passage with
which Rosneft expressed agreement at [168]:
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“The facts alleged in this case therefore differ crucially from the facts before the
court in R (on the application of Yukos Qil Co.) v. FSA [2006] EWCA 2044
(Admin) in which the underlying issue involved the allegation that the assets of
the company secking listing had been wrongfully expropriated by Russia. This
was alleged as an accomplished fact. Whether it was true would have to be
determined by the FSA and subsequently the Court.”

161. T agree with Sir Anthony’s summary and explanation of the issues in the Yukos FSA
case. The court would have had to decide whether there had been a wrongful
appropriation by the Russian government of Yukos’ assets. It was the necessity to
make such a determination that resulted in the application of the “pure” Act of State
principle. Whether the present case necessarily involves the same or a similar
determination will be considered further below.

Cherney v Deripaska

162.  Yukos Capital placed considerable reliance upon the case of Cherney v Deripaska
(No. 2) [2009] 1 All ER (Comm) 333. It was a jurisdiction dispute which involved
consideration in the context of the issue of forum conveniens of whether substantial
Jjustice would or could be done in Russia, which was the natural forum for the claim.

163.  In order to resolve that issue Christopher Clarke J considered wide ranging evidence
relating to the Russian legal system, much of which was similar to that which Yukos
Capital wishes to adduce in this case and which included evidence relating to the
Yukos case and the alleged campaign against it. In particular:

(1)  He considered expert evidence (summarised at [203]-[204]) of the
importance of Mr Deripaska’s Rusal group to the Russian state; of the
corruption and partiality of the Arbitrazh Courts; and the interference
of the executive in judicial proceedings where strategic interests are in
play. In this connection, it is to be noted that it was sffectively
common ground between the experts that the Russian state did use its
influence in judicial proceedings where the state had direct and vital
strategic interests; and that there were serious irregularities in the
“Yukos” case in which a prominent oligarch and critical energy
resources were in play: see [218] and [221].

(2) He received evidence of:
(i) miscarriages of justice, unrelated to the parties, including the
“Gazprom Media” and “Yukos” cases (at [205]);

(ii)  the appointment of an executive-friendly individual, with no
judicial experience, as Chairman of the Higher Arbitrazh Court
(at [207]);

(iii) examples of meetings between the executive and judges (at
[208]-[209]);

(iv) examples of corruption, including those involving the state
apparatus (at [210]-[212]);
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(v)  examples of misuse of criminal prosecutions (at [213]-[215]);

(vi) an instance of demonstrated interference by the Russian
government in judicial proceedings in the Films by Jove
litigation, in which minutes described the “reinforcement of
control” of decisions of the courts presiding over the litigation
(at [227]-[236]).

(3) He held that it was right “to have some regard to any consensus of
academic opinion, based on research and personal familiarity,
particularly when backed by specific instances (such as the Yukos and
Guzinsky affairs) or determinations of the ECHR or other courts” (at
[237]).

(4)  He concluded that “the Russian State may well regard the question as
to who was beneficially entitled to 20% of Rusal and is beneficially
entitled to a 13.2% interest in UCR (even if the interest is held on trust
for sale), as sufficiently important to justify encouraging the courts to
see their way to rejecting Mr Cherney's claims " (at [246]).

164.  In the light of this evidence he concluded that he was “satisfied that, in this particular
case, there is a significant risk that Mr Chemey will not obtain in Russia a trial
unaffected by improper interference by state actors and that substantial justice may
not be done” (at [260]).

165. A challenge to that conclusion was rejected on appeal. The Court of Appeal held that
there was cogent evidence to support it. It referred to evidence of misuse of the
criminal justice system as a tool of governmental policy (including “...the well-
known proceedings against Mr Khordorkovsky of Yukos...” — at [62]), of
manipulation of the judicial process (“...the proceedings against Yukos and Mr
Khordorkovsky provide one obvious example...” — at [64]) and of the government’s
willingness to interfere in the judicial process in circumstances where it considers that
national interests are engaged (“... it can be said with some justification that the
Yukos case involved both what might be described as the re-nationalisation of
strategic assets and the damaging of a political opponent...” — at [66]).

166.  Yukos Capital submitted that this was an important case, not only because of the
overlap with the evidence which it wishes to adduce in this case, but also because it
demonstrates the type of evidence on which the court is entitied to rely; the type of
findings which the court may make; and the permissibility of making findings that a
foreign government has previously engaged in acts which are characterised as
improper.

167.  Rosneft sought to distinguish this and other cases in which the fairess of a country’s
judicial system has been evaluated by the English court (as, for example, in
extradition cases) on the grounds that the issue in such cases related to the future risk
of injustice due to sovereign acts. It did not require determination of whether there
had been injustice as a result of past sovereign acts and therefore the Act of State
principle was not engaged.

168.  This is not a principled distinction. In the forum conveniens/extradition cases the
court assesses the risk that substantial justice will not be done by considering past
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evidence of substantial injustice. That will involve it considering, evaluating and
most probably making findings in respect of such evidence. Indeed if the evidence is
particularly compelling the court may conclude not merely that there is a real risk that
Justice will not be done, but that it will not be done. As stated by Lord Collins in the
AK Investment case (at [95]):

“The better view is that, depending on the circumstances as a whole, the burden
can be satisfied by showing that there is a real risk that justice will not be
obtained in the foreign court by reason of incompetence or lack of independence
or corruption. Of course, if it can be shown that justice “will not” be obtained that
will weigh more heavily in the exercise of the discretion in the light of all other
circumstances.” '

169. In order to conclude that justice may not or will not be done in the foreign court the
court may well make, and indeed have to make, findings as to past acts of injustice.
Yet on Rosneft’s case that would not be permissible. It accepted that the court could
explore such issues in the evidence but submitted that it could not make any findings
in relation thereto, however compelling the evidence may be. There is no support in
the authorities for this distinction and to impose such a dividing line between what the
court can and cannot do is unprincipled and impractical.

170.  In the 4K Investment case it was argued that the court could not find whether that
“justice will not, or may not, be done because of endemic corruption in the foreign
system™ (at [96]) because of the Act of State doctrine or the Buttes Gas principle of
Jjudicial restraint. This argument was rejected by the Privy Council. It was held that
(at [101]):

“The true position is that there is no rule that the English court (or Manx
court) will not examine the question whether the foreign court or the foreign
court system is corrupt or lacking in independence. The rule is that
considerations of international comity will militate against any such finding in
the absence of cogent evidence. That, and not the act of staie doctrine or the
principle of judicial restraint in Buttes Gas & Oil Co v Hammer, is the basis of
Lord Diplock's dictum in The Abidin Daver and the decisions which follow it.
Otherwise the paradoxical result would follow that, the worse the system of
Justice in the foreign country, the less it would be permissible to make adverse
findings on it.”

171.  In the forum conveniens cases it is therefore clearly established that the English court
can examine whether a foreign court system is lacking in independence
notwithstanding that that may involve an examination of acts of the state which result
in that lack of independence. It is necessary to examine and make findings on that
evidence in order to establish whether substantial justice will not or may not be done.
In the context of recognition of judgments the issue is similarly one of substantial
Justice. In order to determine that question the court should similarly be able to
examine whether the foreign court system is lacking in independence notwithstanding
that that may involve an examination of and findings in relation to acts of the state
which result in that lack of independence.

172.  Further, as Lord Collins pointed out, “otherwise the paradoxical result would follow
that, the worse the system of justice in the foreign country, the less it would be
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permissible to make adverse findings on it” (at [101]).The same would be true if the
court was unable to do so in the context of recognition of judgments.

173. 1 therefore accept Yukos Capital’s submission that Cherney and like cases provide
powerful and principled general support for its case.

174.  In the light of the relevant legal principles and the main relevant authorities I will now
turn to consider whether any of the particular allegations made in this case are non-
justiciable as alleged.

Act of State/Non-justiciability- application to this case

First Allegation: The Campaign Against Yukos

175.  Yukos Capital alleges that there was, from 2003, a campaign against Yukos with the
aim (in particular) of re-nationalising Yukos’ assets and destroying a political
opponent which involved interference by the Russian government in the judicial

process (Reply 7(6)).

176. It stressed that this is an allegation which the English courts have shown themselves
willing and able to investigate as shown by the Cherney case and also various
extradition cases. For instance, in the Bow Street Magistrates Court, Senior District
Judge Timothy Workman (considering an application for extradition in Government
of Russia v Maruev and Chernysheva) considered that “it was more likely than not
that the prosecution of Mr Khordorkovsky is politically motivated” and that “...this
particular case... is so politically motivated that there is a substantial risk that the
Judges of the Moscow City Court would succumb to political interference...”.

177. It further stressed that it is important that it be allowed to show the court the entire
story, and all relevant evidence, associated with the dismemberment of Yukos. In
summary, its case is that:

(1) Entirely unsubstantiated tax demands were made, after Yukos had previously
been given a clean audit by the tax authorities; and that those demands were
pursued in such 2 manner as was intended to impede their discharge by Yukos.
Thereafter, the tax demands were upheld by the Russian courts in proceedings
which were grossly unfair and involved a manifestly improper application of
Russian tax law; and any judge who found in favour of Yukos was summarily
removed. Enforcement of the tax demands was then carried out in a manner
intended not to maximise recovery, but to ensure that Yukos’ assets were
transferred at the lowest possible price to Rosneft. This process included
enforcing against Yukos® critical production facilities first; the admission by
the courts of manifestly unsubstantiated claims by Rosneft; and rigged
auctions by the bankruptcy manager. - All challenges by Yukos to these
manifestly inappropriate acts were dismissed by the courts.

(2) This needs to be put in the political context of the Russian Federation’s desire to
re-nationalise strategic energy assets and to destroy Mr Khodorkovsky (who
was a political opponent) so as to explain why these were not the ordinary
application of Russian law and practice uninfluenced by executive inference,
but that the Russian government procured each of the steps taken against
Yukos Oil.
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(3) Against that background and in light of the clear examples of interference by the
Russian state in the judicial process, it is unthinkable that the Russian
government would have allowed the Russian courts (or that the Russian courts
would have dared) to uphold awards worth over US$400 million against
Rosneft (i.e. the recipient of Yukos’ assets) in favour of, effectively, Yukos’
former shareholders, including Mr Khodorkovsky. On that basis, the court
will be invited to infer that the Annulment Decisions were the result of a
partial and dependant judicial process.

178.  Rosneft points out that these are essentially the same allegations as were held to be
non-justiciable in the Yukos FSA case and contends that they are similarly non-
justiciable in these proceedings.

179. The fact that similar allegations have been held to be both justiciable and non-
justiciable in other proceedings in this country highlights that the crucial matter is the
decision which is required to be made on the basis of the allegations, rather than the
allegations in themselves. In the Yukos FSA case the decision which was required to
be made was whether the assets of Yukos had been wrongfully expropriated. In the
present case the decision which is required to be made is whether the Annulment
Decisions offend against English principles of substantial justice. For reasons already
stated, that is, or is at least analogous to, the purpose for which similar evidence was
adduced in the Cherney case and the extradition cases.

180. In order to reach its determination in the present case the court will not need to
declare that the Annulment Decisions, or any other acts relied upon, were invalid or
ineffective.

181.  As Yukos Capital submitted, its case involves inviting the court to find only that — as
a matter of fact — there was co-ordinated activity aimed at re-nationalising Yukos’
assets which, in fact, involved the executive intervening in the judicial process.
Whether such intervention was ‘valid’ or ‘invalid’, “lawful” or “unlawful”, is not an
issue which the court will be required to decide. For the purpose of Yukos Capital’s
case in these proceedings what matters is whether it happened. '

182.  Rosneft further submitted that even if the case does not “turn on” the issue of vahdity,
nevertheless the allegations relied upon are in themselves non-justiciable. In this
connection it stressed in particular the allegations made in relation to “three main
elements™ of the campaign identified in the Yukos FSA case; namely, unwarranted tax
assessments; the conduct of the bailiffs and the courts in enforcing those assessments
which resulted in forced insolvency, and the rigged auctions. It submitted that these
were all acts of state which should not be inquired into. Even if no declaration of
invalidity of these acts was sought, Yukos Capital’s case nevertheless involved an
inquiry into and at least inferential determination of the legality of those acts.

183.  This is very similar to the argument rejected by the Supreme Court in the Kirkpatrick
case. There too it was said that findings would necessarily be made which bore on the
legality of the acts of the state. However, the Supreme Court made it clear that that
was insufficient to engage the Act of State principle. The “factual predicate” was the
need to rule upon that legality and to declare the act invalid or ineffective.

184. The irrelevance of legality/illegality to Yukos Capital’s case was well illustrated by
the example that it would make no difference to its case if Russian law expressly
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permitted the executive to instruct the judiciary how to resolve cases of strategic
importance. Despite that being a legal act of the executive, to do so would still offend
against English principles of substantial justice.

185. Rosneft’s case is also contradictory. It acknowledges that the court can determine
whether the Annulment Decisions were partial and dependent. If so, it must similarly
have to acknowledge that Yukos Capital can support that case with examples of other
partial and dependent decisions. However, inquiry into the subject matter of those
other decisions (for example, the tax assessments) is apparently not permissible. So,
Yukos Capital can seek to show that the court decisions relating to the tax
‘assessments were partial and dependent, as borne out by the unwarranted nature of the
tax assessments, but not invite the court to inquire into the tax assessments
themselves.

186.  For all these reasons I find that the allegations concerning the campaign against
Yukos Capital do not engage the “pure” Act of State principle. In particular, I find
that its case does not concern the validity of any Acts of State. I further find that even
if the principle extends to wider issues of legality its case does not require the court to
decide upon or determine such issues.

187. 1 further find its case does not engage the judicial abstention principle. It does not
involve allegations in respect of which “the court has no measurable standard of
adjudication” or which puts it in a “judicial no-man’s land”.

188. The case does not involve issues of acute political sensitivity, diplomacy or
international law, which are beyond the English court’s competence as a (domestic)
judicial body. The court is well able to assess and determine what, in fact, took place
between 2003 and 2006; to analyse (with the assistance of expert evidence) whether
those events were consistent with ordinary taxation and judicial processes; and to
draw appropriate inferences as to whether the acts were performed as part of a scheme
controlled by the Russian government, as Yukos Capital alleges.

189.  Further, as Yukos Capital points out, the allegations now being made have already
been subjected to judicial scrutiny applying manageable standards as bome out by:

(1) the Yukos-related extradition cases;

(2) the fact that the ECHR is considering very similar allegations under the aegis of
the European Convention of Human Rights - see the admissibility of the
complaint to the ECHR (Yukos v Russian Federation [2009] ECHR 287).

(3) the award issued by a Tribunal (Prof Bockstiegel, Lord Steyn and Sir Franklin
Berman QC) in Rosinvestco UK Ltd v Russian Federation. In Rosinvestco, the
Tribunal considered each of the steps on which Yukos Capital now relies (e.g.
the tax assessments, the bankruptcy auction, etc). Whilst recognising that it
was not an appellate court on Russian law, it considered whether there was a
manifest misapplication of Russian law (e.g. paras. 446-455). It drew
inferences from the primary facts, e.g. as to what occurred during the
bankruptcy auctions. It was able to conclude that the tax assessments upheld
by the Russian courts were not bona fide (paras. 489-497) and that the auction
process (paras. 518-524) was set up under the control of the Russian
Federation to bring Yukos® assets under Respondent’s control. From its

UNCLASSIFIED U.S. Department of State Case No. F-2011-06987 Doc No. C05564340 Date: 07/07/2014



C0556434(0ED U.S. Department of State Case No. F-2011-06987 Doc No. C05564340 Date: 07/07/2014

MR JUSTICE HAMBLEN Yukos v OJISC
Approved Judgment

findings, the Tribunal was able to conclude that the acts of the Russian state
were not bona fide (para. 567), were not justified by enforcement of tax laws
(para. 574), were linked to the strategic objective of returning petroleum assets
to the control of the Russian state and to an effort to suppress a political
opponent (para. 617), were part of a scheme to deprive Yukos of its assets
(para. 620) and (cumulatively) were structured and intended to remove Yukos’
assets from its control (para. 621). These conclusions were reached by the
application of proper judicial standards, and this is the sort of factual and legal
enquiry which the Commercial Court is also well able to perform.

190.  Finally, I further find that the allegations do not engage the political embarrassment
principle, nor indeed was this alleged. There is no evidence, or certification, that it
would embarrass foreign relations if the Russian Federation is found to have engaged
in the campaign alleged.

Second Allegation: Specific Instances of Unjust Yukos-related Proceedings

191. By a proposed amendment to its Re-Amended Reply, Yukos Capital seeks to rely on
the fact that there are numerous other instances of unfair proceedings or perverse
judicial decisions in Yukos-related proceedings being conducted at about the same
time before the same courts (Annex 1 to the draft Re-Re-Amended Reply) in support
of an inference that the Annulment Decisions are, similarly, likely to be the product of
partiality or bias (paragraph 6A). Rosneft resists the amendment on the basis that the
allegation is subject to the Act of State and/or non-justiciability principles.

192.  There is an inherent contradiction in Rosneft’s case on this issue. It accepts that
Yukos Capital is entitled to invite the English court to infer partiality or corruption on
the basis that the Annulment Decisions themselves involve manifest misapplications
of Russian law. If the court is entitled to criticise those decisions without breaching
the Act of State and non-justiciability principles, and to conclude that those decisions
are the result of partiality or corruption, it is difficult to understand why or how those
same principles prevent the court investigating other decisions and drawing the same
(albeit a wider) conclusion of partiality or corruption.

193.  Rosneft’s principal argument to the contrary was that in order for the alleged
“inference” to be drawn, Yukos Capital must rely (at least implicitly) on the existence
and effect of the “political campaign”. It submitted that it is only through the alleged
existence and effect of the political campaign that Yukos Capital can explain (i) what
it alleges to be the consistently biased and unfair approach of the Russian Arbitrazh
Courts to the adjudication of proceedings involving Yukos or companies associated
with it, (ii) the reasons for that allegedly biased and unfair approach, and, most
importantly, (iii) the reason why it says that the Russian courts are likely to have
applied the same allegedly biased and unfair approach in the adjudication of the

. Russian decisions at issue in this case. Rosneft stressed in particular that Yukos
Capital’s case that there was a deliberate misapplication of the law highlighted how
the court decisions cannot be separated from the political campaign.

194.  Annex | does not, however, make any allegations in respect of the political campaign.
Yukos Capital submitted that this is deliberately so and that the very purpose of
Annex 1 is to avoid any enquiry into why Yukos was being treated unfairly by the
Russian courts, but merely to demonstrate that it was being treated unfairly on a
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consistent basis. Any number of reasons might explain bias in the courts in favour of
the state or state-owned companies. However, what the reason(s) may be does not
matter to Yukos Capital’s case, which does not require the court to make any such
enquiry or finding.

195. I agree with Yukos Capital’s analysis of its case. Further, on any view it has an
arguable and pleadable case to that effect. Yet further, the premise of Rosneft’s
challenge to the plea is its contention that the allegations relating to the political
campaign are non-justiciable, which I have rejected.

Third Allegation: Bias in Cases Involving Matters of Importance to the Russian Federation

196.  Paragraph 7(1) of the Re-Amended Reply alleges that:

“Judges of Russian Courts are susceptible to improper influences where
significant state interests are, or are perceived to be, in issue, whether by way of
indications made out of court to Judges...or the tendency of Judges assigned to
such matters to act in accordance with the perceived interests of the Russian
Federation irrespective of the merits of the case.”.

197.  Yukos Capital contends that, in cases that involve matters of significant interest to the
Russian-Federation, the Arbitrazh Courts do not act impartially or independently, but
are either instructed by the executive or will (in any event) decide such cases in
accordance with the perceived interests of the state. Yukos Capital relies on this both
alone and in combination with other facts, such as the extraordinary reasoning in the
Annulment Decisions themselves, to demonstrate that the judicial process was partial
and non-independent.

198.  Rosneft contended that this allegation is also non-justiciable and that in any event it is
too vague and unspecific to be triable.

199. As to non-justiciability, Rosneft’s principal contention was again that in order for
Yukos Capital to make any relevant point or to invite the Court to draw any relevant
inference from this allegation, it is necessary for it to invoke the “political campaign™.

200. I agree with Yukos Capital that this is not so. For example, it relies, amongst other
matters, on the mere fact that a claim of US$400 million against one of Russia’s most
important state-owned entities, and in effect against the state coffers, would attract
state interest. In any event, it has an arguable and pleadable case that it is not
necessary to do so. Moreover, the premise of Rosneft’s challenge to the plea is its
contention that the allegations relating to the political campaign are non-justiciable,
which I have rejected.

201.  Further, there is no rule against passing judgment on the judiciary of a foreign
country: see the Abidin Daver [1984] AC 398 and the subsequent decisions reviewed
in the AK Invest case. As borne out by that case, allegations of systemic partiality or
corruption are not subject to the Act of State or non-justiciability principles. It makes
no difference in this regard that the reason for the finding of endemic partiality or
corruption is the risk of state inference - see, for example, Cherney. Moreover, the
allegation made is consistent with the factual inquiry conducted and indeed the
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finding made by Christopher Clarke J in Cherney (partly on the basis of the “Yukos”
affair), which was upheld by the Court of Appeal.

202.  As to vagueness, I agree with Yukos Capital that it can be determined by reference to
expert evidence of those with an intimate knowledge of the relevant court system,
documented examples of state inference (such as the Films by Jove example) and
consideration of features of the relevant judicial system generally (such as the very
limited security of tenure in the Arbitrazh Courts). Indeed, this is borne out by the
fact that Christopher Clarke J was able to and did consider, and determine, a closely
related allegation in Cherney (his decision being upheld by the Court of Appeal).

203.  If the complaint is simply that Rosneft does not know precisely what matters will be
relied upon to establish the general proposition, the answer to that is procedural: for
example, further information can be provided or expert evidence exchanged
sequentially.

Exception to Act of State principle

204.  Inthe light of my conclusion that the “pure” Act of State principle does not apply it is
not necessary to decide whether, if it did, Yukos Capital’s case arguably comes within
the exception. It was accepted that for this purpose all the allegations made by Yukos
Capital must be assumed to be true and that the issue would be whether, on that basis,
its claim should be struck out. I would only observe that whilst, as Rosneft submitted,
the exception is a narrow one and the only example of its application, the Kuwait
Airways case, was a case of extreme and unusual facts, the principle does extend fo
“flagrant” breaches of human rights, and that whether a breach is sufficiently
“flagrant” is very fact dependent.

Conclusion on Act of State/non-justiciability

205. I accordingly hold that none of Rosneft’s pleas of Act of State or non-justiciability in
its Rejoinder are valid, and accordingly decline to strike out the relevant paragraphs of
Yukos Capital’s pleading. 1 also grant Yukos Capital permission to re-amend its
Amended Reply.

206. In so ruling I should make it clear that the court is not saying anything about the
merits of the allegations made by Yukos Capital. That will depend on the evidence
although for the purpose of the present application the facts alleged have been
assumed to be true. In this connection I was referred by Rosneft to the recent
judgment of the ECHR in Khodorkovsky v Russia no. 5829/04 and in particular
paragraphs 249 to 261 of the judgment. ‘Whilst noting what is there said I do not
consider that it bears on the matters which need to be determined for the purpose of
the preliminary issues.

Conclusion

207. For the reasons set out above I rule in favour of Yukos Capital on both of the
preliminary issues and shall make declarations accordingly.
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17
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20 Attorney for Petitioner Republic of Ecuador
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21 ERIC W. BLOOM
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Attorney for Petitioner Republic of Ecuador
23
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RANDY MASTRO
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2 KING & SPALDING
Attorneys for Respondents
3 EDWARD 'G. KEHOE
& R. HEWITT PATE
Attorney for Respondents
5
EMERY CELLI BRINCKERHOFF & ABADY LLP
6 Attorneys for Plaintiffs
JONATHAN S. ABADY
7 ILANN M. MAAZEL
O. ANDREW F. WILSON
8 ELORA MUKHERJEE
9 LAW OFFICES OF STEVEN R. DONZIGER
Attorney for Plaintiffs
10 -STEVEN R. DONZIGER
13, . o0o
12 (Case called)
13 (In open court)
14 THE COURT: Good morning. You may proceed.
15 MR. ABADY: Good morning, your Honor. Jonathan Abady
16 for the plaintiffs. Thanks for hearing us this morning.
17 The first critical point that I want to emphasize to
i8 the Court is that we represent the plaintiffs, residents and
19 farmers of the Amazon basin community there that are affected
20 by the defendants' practices. We are not the Republic of
21 Ecuador. We have different interests, different claims,
22 different rights and different standing. We are not, contrary
23 to their allegations, stalking horses for the Republic.
24 When we commenced this suit in 1993, the Republic
25 filed an amicus brief in opposition to our case. I think there
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1 he cited and all the arguments he made are irrelevant. They
2 are inapposite. No U.S. Court has ever permitted a party to do
3 what the defendants are seeking to do here. That is extinguish
4 almost two decades of litigation by referring the matter to an
5 arbitration where the plaintiffs can't be present after they
6 promised that they were going to litigate the case in Ecuador,
7 and the parties have invested almost seven years of litigation
8 in Ecuador. There's no case that stands for that proposition.
g || THE COURT: May I interrupt --
10 MR. ABADY: Let me just finish one point -first.
11 THE COURT: No, let me go first.
12 MR. ABADY: I'm sorry.
13 THE COURT: Let's assume -- I have no view on it, but
14 let's assume thaﬁ the 40 specific allegations of Chevron as to
15 why the lawsuit in which ?our_clients are plaintiffs were
16 conducted in a manner which deprives it of due process. Would
17 tha; negate the validity of any judgment rendered in the
18 litigation to which your clients are parties? .
19 MR. ABADY: I think it would threaten, it would
20 threaten very seriously and provide the defendants an improper
21 opportunity to collaterally attack a judgment that they agreed
22 would be adjudicated and rendered in Ecuador, subject'only
23 to --
24 THE COURT: Chevron islsaying that the government of
25 Ecuador, which is a party to the case, hés acted in an improper
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1 fashion, has arrested its lawyers, has made statements which

2 impair the independence and integrity of the Court and so on.

3. and so forth. Yes? I don't understand why anything wh{ch

4 Chevron has done or agreed to prior to these events precludes
5 it from invoking its treaty rights.

6 MR. ABADY: I have at least two responses to that.

7 The first one is possibly going to irritate the Court, because
8 I will repeat that there is an express provision that is

9 forward-looking, that anticipates and contemplates the very

10 issues that you are describing. And under the unique

11 circumstances of this Court, in a forum non conveniens

12 dismissal, where the Second Circuit said you cannot dismiss

13 this case unconditionally, they must submit to jurisdiction,
14 and as that issue evolved beﬁween the Second Circuit and the
15 'district court, there was an express agreement that they would
16 - adjudicate these claims in-Ecuador subject only to 5304.

17 There's no prejudice to them because 5304 gives them the forum
18 and a venue post judgment to have their diécussion and their
19 arguments -about each one of those issues.

20 ' THE- COURT: And‘what is going to happen in the
21 interval of time between the rendition of a judgment,
22 presumably in your client's favor, and proceedings under 53047
23 What is going to happen?

24 MR. ABADY: First of all, there is no demonstration
25 that there's even any prejudice to Chevron at this point.
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1 There's no judgment that has been rendergd.
2 THE COURT: "Well, wait a minute. Wait a minute. Are
3 you saying that there would be no adversé consequences to
4 Chevron on the rendition of a judgment for billions and
5 billiﬁns of dollars against it? 1Is that what you're saying?
6 It's a ludicrous position, but is that what you're advancing?
7 MR. ABADY: No, your Honor.
8 THE COURT: Are you willing to stipulate that you will
9 take ﬁo.efforts to enforce the judgment until Chevron, the
10 arbitration is completed?
11 MR. ABADY: No, yoﬁr Honor. We would not and cannot
12 do that. |
13  THE COURT: Why can you not?
14 MR . ABADY: Because Chevron, the defendants have
115 agreed that those concerns would be --
16 |t - THE COURT: Please answer my question. Are you
17 willing to agree that no efforts will be made to enfprce any
18 judgment that you receive in the ongoing litigation unless and
19 until Chevron, proceeding expeditiously, either arbitrates or
20 seeks other relief?
21 MR. ABADY: I don't believe we can make that
22 stipulation, Judge, for the following reason, and I think this
23 gets to the second part of my answer, which is really an
24 examination and an analysis of the claims in the notice of
25 éetition. What are they seeking to do in this notice of
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1 petition in this arbitration? If it were a matter disconnected
2 to adjudication of the envirommental claims in Ecuador, we

3 would have no pfocess. They're free to have an international

4 BIT arbitration on many issues, but they cannot relitigate

5 after 17 years and after seven years of trial in Ecuador, they
6 || can't relitigate those claims. And if you lock at the claims

7 in the arbitration, in the notice of arbitration, it becomes

8 clear what this is.

9 THE COURT: I'm saying, I guess probably for the 20th
10 time in the past two days, that I am not determining the

11 validity of all of their claims. I am not determining whether
12 their claims would justify the relief they are seeking. I am
13 ‘|| not passing on that. I will say again I am focusing on whether
14 there is a single claim which is arbitrable. And that claim is
15 that the government 6f Ecuador, a party to the treaty, has

16 acted with reépect to the lawsuit in such a way which would

17 constitute a deprivation of due process. ‘
18 MR. ABADY: And my answer to you, your Honor, with

19 tremendous and sincere respect is that our view, and I want to
20 lock at the claims with you based on the ones that you've

21 raised -- |

22 _ THE COURT: I've looked at one claim. Please, don't
23 look at all of the claims. I think there are claims here for
24 relief which I think I categorized as imaginative. Let's

25 assume that at the hearing, at the arbitration, Chevron
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